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DETAILED ACTION 
Continued Examination Under 37 CFR 1.114 

A request for continued examination under 37 CFR 1.114, including the fee set 
forth in 37 CFR 1 .17(e), was filed in this application after final rejection. Since this 
application is eligible for continued examination under 37 CFR 1.114, and the fee set 
forth in 37 CFR 1.17(e) has been timely paid, the finality of the previous Office action 
has been withdrawn pursuant to 37 CFR 1.114. Applicant's submission filed on 
7/20/2007 has been entered. 



Response to Amendment 

Applicant's amendments filed 7/20/2007 have been received and reviewed. The status 
of the claims is as follows: 

Claims 1, 3. 6-15, 26, 28, 31-40, 51, and 62-88 are pending. Claims 2, 4, 5, 16- 
25, 27, 29, 30, 41-50, and 52-61 have been cancelled by the applicant. 
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Claim Objections 

Claims 26, 28, 31-40, 76-83, and 88 are objected to under 37 CFR 1.75(c), as 
being of Improper dependent form for failing to further limit the subject matter of a 
previous claim. Applicant Is required to cancel the claim(s), or amend the claim(s) to 
place the claim(s) in proper dependent form, or rewrite the claim(s) in independent form. 
Each of the claims purports to be an apparatus claim, yet it is recited as being 
dependent on claim a method claim. Accordingly, the claims do not further limit the 
steps recited in the independent method claims, and are improper. 

In order for a claim to be properly dependent, it must pass the "Infringement 
Test," that is, it shall not conceivably be infringed by anything which would not also 
infringe the basic claim (MPEP 608.01 (n)). In the instant case, each of claims 26 and 
88 could conceivably be infringed by systems that set forth the claimed structure. 
However, these systems would not necessarily infringe on the method claimed in claims 
1 and 51, respectively. Claims 28, 31-40, and 76-83 similarly fail the infringement test 
due to their dependence (ultimately) on claim 26, and thus on claim 1. 
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Claim Rejections - 35 USC §112 

The following is a quotation of the first paragraph of 35 U.S.C. 112: 

The specification shall contain a written description of the invention, and of the manner and process of 
making and using it, in such full, clear, concise, and exact terms as to enable any person skilled in the 
art to which it pertains, or with which it is most nearly connected, to make and use the same and shall 
set forth the best mode contemplated by the inventor of carrying out his invention. 

1. Claims 1, 3, 6-15, 26, 28, 31-40, 51, and 62-88 are rejected under 35 
U.S.C. 112, first paragraph, as failing to comply with the written description 
requirement. 

The claim(s) contains subject nnatter which was not described in the specification 
in such a way as to reasonably convey to one skilled in the relevant art that the 
inventor(s), at the time the application was filed, had possession of the claimed 
invention. 

Regarding Claims 1, 51 I 

Each of claims 1 and 51 recite the limitation "receiving a plurality of trade prices 
and trade sizes related to trades of the item executed in a market that is separate from 
the auction." This limitation is found nowhere in the original disclosure. In fact, in at 
least paragraphs [0012], [0025], [0052], and [0062] of the original specification, the 
disclosure is directed to receiving prices and sizes from the present auction and using 
the received data to calculate the VWAP. Nowhere in the original disclosure is it recited 
that data from separate markets is received and used to calculate the VWAP. 
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Regarding Claims 3. 6-15. 26. 28. 31-40. and 62-88 

These claims are rejected for at least their dependence on claims 1 and 51 . 



RegardingClalm 1 1 

Claim 1 1 recites the limitation "in which the recurring order is continuously placed 
in additional non-consecutive auctions until the size of the recurring order is filled." 
While there is support for placing a recurring order that is continuously placed in 
additional auctions until it is filled. There is no mention anywhere in the original 
disclosure that limits the additional auctions to be non-consecutive. 
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The following is a quotation of the second paragraph of 35 U.S.C. 1 12: 

The specification sliall conclude witii one or more claims particularly pointing out and distinctly 
claiming the subject matter which the applicant regards as his invention. 

2. Claims 28, 31-40, and 76-83 rejected under 35 U.S.C. 112, second 

paragraph, as being indefinite for failing to particularly point out and distinctly 

claim the subject matter which applicant regards as the invention. 

Claims 28, 31-40, and 76-83 recite the limitation "the instructions". There is 
insufficient antecedent basis for this limitation in the claims. Each of these claims 
references instructions in a claim from which it depends performing method steps that 
the instructions in the parent claim did not perform. For example, in claim 34, "the 
instructions" of claim 26 are recited as further directing the processor to perform the 
method of claim 9. However, there were no instructions in claim 26 that directed a 
processor to perform the steps of claim 9. Accordingly, there has not been sufficient 
antecedent basis set forth for instructions that perform the method of claim 9. This 
exemplary explanation is applicable to all the rejected claims. 

The antecedent basis issue would be resolved If claim 34 were amended (and 
the other claims amended accordingly) to read: "The apparatus of claim 26, further 
comprising instructions that, when executed by the processor, direct the processor to 
perform the method of claim 9". 

The Examiner notes that though this amendment would most likely solve 
antecedent basis issues, it would not remedy the objection to the claims as set forth 
above. 



Application/Control Number: 10/678,582 Page 7 

Art Unit: 3625 

Claim Rejections - 35 USC § 103 
The following is a quotation of 35 U.S.C. 103(a) which forms the basis for all 
obviousness rejections set forth in this Office action: 

(a) A patent may not be obtained though the invention is not identically disclosed or described as set 
forth in section 102 of this title, if the differences between the subject matter sought to be patented and 
the prior art are such that the subject matter as a whole would have been obvious at the time the 
invention was made to a person having ordinary skill in the art to which said subject matter pertains. 
Patentability shall not be negatived by the manner in which the invention was made. 

3. Claims 1, 3, 9, 11, 13, 14, 26, 28, 34, 36, 38, 39 51, 62, 64, 65, 68-73, 76, 78, 

79, 82, 83, 84, 86, and 88 are rejected under 35 U.S.C. 103(a) as being 

unpatentable over Li in view of Keith. 

Regarding Claims 1. 26. 51. 88 

Li discloses a method and apparatus comprising: a processor (at least abstract), 
a memory, in which the memory stores instructions (at least abstract) which, when 
executed by the processor, direct the processor to perform: 

• receiving in an auction a plurality of orders for an item for the auction from a 
plurality of traders, in which each order comprises a price and a size (at least 
paragraph [0037]) 

• matching at least in part the plurality of orders (at least paragraph [0037]) 

• detemnining the VWAP price based on trade prices and trade sizes, and based at 
least on a portion of the plurality of matched orders; (at least paragraph [0037]) 

• filling the of matched orders based on the determined VWAP price (at least 
paragraphs [0029] and [0037]) 
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Li does not explicitly disclose: 

• receiving the plurality of orders in an auction 

• receiving a plurality of trade prices and trade sizes related to trades of the item 
executed in a market that is separate from the auction; 

Keith teaches that it is known to include receiving a plurality of orders in an auction 
(at least paragraph [0065]) and receiving pricing data form an external market to 
calculate a price (at least paragraph [0030]) in a similar environment. It would have 
been obvious to one of ordinary skill in the art at the time the invention was made to 
have modified the method and apparatus as taught by Li, with the receiving of orders in 
an auction and the receiving of external pricing data to calculate a price, as taught by 
Keith, since such a modification would have provided increased flexibility and stimulated 
liquidity in the matching process (at least paragraph [0016] of Keith). 
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Regarding Claims 3. 9. 13. 28. 34. 38. 64. 68. 69. 71. 78. 82. 83 
Li further discloses: 

• determining the VWAP price based on the match prices and the match sizes of 
the matched orders comprising the portion of the matched orders (at least 
paragraph [0037]) 

• at least a portion of at least one order is not matched; the method further 
comprising rolling over to another auction the at least portion of the of at least 
one order that are is not matched (at least paragraph [0029]: partially fulfilled 
offers to sell continuously placed until quantity met) 

• filling the matched orders further comprises causing at least one matched order 
to be financially delivered delivering the portion of the plurality of orders that are 
matched (at least paragraph [0029]: requests fulfilled) 

• each matched order of the portion of the matched orders comprises a match size 
and a match price (at least paragraph [0037]) 

• filling the matched orders comprises filling at least one matched order at the 
detemnined NA/VAP price (at least paragraphs [0029] and [0037]) 

• matching the plurality of orders based on at least one prioritization criteria (at 
least paragraph [0018]: prioritize by last in first out, other schemes) 

• the trades of the item executed in the market occur over a calculation period (at 
least abstract: specified time period) 
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Regarding Claims 1 1 . 36 

While Li discloses a recurring order, as detailed above, Li does not disclose that 
the order is continuously placed in additional non-consecutive auctions. However, it 
would have been obvious to one of ordinary skill in the art at the time of the invention to 
have modified Li to have continuously placed the order in any additional auctions 
because such placement would have been an obvious matter of design choice in light of 
the apparatus and method already disclosed by Li. Such modification would not have 
otherwise affected the apparatus and method of Li and would have merely represented 
one of numerous steps that the skilled artisan would have found obvious for the 
purposes already disclosed by Li, Additionally, applicant has not persuasively 
demonstrated the criticality of providing the specific order placing in non-consecutive 
auctions versus the order placing in additional auctions, as disclosed by Li. 



Application/Control Number: 10/678,582 Page 1 1 

Art Unit: 3625 

Regarding Claims 14, 39 

Li discloses the claimed invention except for: 

• the price of at least one order comprises an improvement of another price 



Keith teaches that it is known to include price-improved orders (at least paragraph 
[0013]) in a similar environment. It would have been obvious to one of ordinary skill in 
the art at the time the invention was made to have modified the method and apparatus 
as taught by Li, with the price-improved orders, as taught by Keith, since such a 
modification would have provided increased flexibility and stimulated liquidity in the 
matching process (at least paragraph [0016] of Keith). 
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Regarding Claims 62. 65, 76, 79. 84. 86 

Li does not explicitly disclose: 

• the price of each order received and the match price of each matched order of 
the portion of the matched orders comprises at least one of: the to be determined 
VWAP price, an increment to the to be determined VWAP price, a decrement to 
the to be determined VWAP price, an improvement to another price, and an 
absolute price 

Keith teaches that it is known to include an absolute price as part of a matched order 
(at least paragraph [0072]) in a similar environment. It would have been obvious to one 
of ordinary skill in the art at the time the invention was made to have modified the 
method and apparatus, as taught by Li, to include the absolute price, as taught by Keith, 
since such a modification would have provided increased flexibility and stimulating 
liquidity in the matching process (at least paragraph [0016] of Keith). 
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Regarding Claims 70, 72. 73 
Li discloses: 

• a calculation period occurs after a trading period (at least paragraph [0001]: 
VWAP calculated after trade period) 

Li does not explicitly disclose: 

• at least a portion of at least one order is not matched; 

the method further comprising canceling the at least portion of the at least one 
order that is not matched 

• calculation based on an auction 

• the auction comprises an auction period and in which the calculation period 
occurs at least in part concurrently with the auction period. 

Keith teaches that it is known to include canceling unmatched orders (at least 
paragraph [0058]), and calculating a price during an auction based on auction pricing 
data (at least paragraph [0037]: VWAP average of executions currently taking place in 
a market) in a similar environment. It would have been obvious to one of ordinary skill 
in the art at the time the invention was made to have modified the method and 
apparatus, as taught by Li, to include the canceling and calculation, as taught by Keith, 
since such a modification would have provided increased flexibility and stimulating 
liquidity in the matching process (at least paragraph [0016] of Keith). 
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4. Claims 6-8, 15, 31-33, and 40 rejected under 35 U.S.C. 103(a) as being 
unpatentable over Li in view of Keith, as applied above, and further in view of 
Wagner. 

Li and Keith disclose the claimed invention except for: 

• at least one prioritization criteria comprises first prioritizing the plurality of orders 
based on the prices of the orders and then on times the orders were received 

• at least one prioritization criteria comprises first prioritizing the plurality of orders 
based on the prices of the orders and then on an percentage sizes of the plurality 
of orders. 

• - at least one prioritization criteria comprises prioritizing the plurality of orders 

based on the prices of the orders 

• causing a notification to be provided to at least one trader when the are matched 
orders have been filled 

Wagner teaches that it is known to prioritize orders by time, price, and quantity at 
least figure 13) and providing notification of filled orders (at least column 23, lines 13-33: 
notify trader of filled orders) in a similar environment. It would have been obvious to 
one of ordinary skill in the art at the time the invention was made to have modified the 
method and apparatus as taught by Li and Keith, with the prioritizing orders and 
fulfillment notification, as taught by Wagner, since such a modification would have 
provided a more efficient marketplace by executing the trading process without the bias 
of participants (at least column 5, lines 14-25 of Wagner). 
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While Wagner discloses the various prioritization criteria claimed, as detailed above, 
Wagner does not disclose the specific order in which the prioritizations are performed. 
However, it would have been obvious to one of ordinary skill in the art at the time of the 
invention to have modified Wagner to have prioritized in any order because such 
prioritization would have been an obvious matter of design choice in light of the 
apparatus and method already disclosed by Wagner. Such modification would not have 
otherwise affected the apparatus and method of Wagner and would have merely 
represented one of numerous steps that the skilled artisan would have found obvious 
for the purposes already disclosed by Wagner. Additionally, applicant has not 
persuasively demonstrated the criticality of providing the specific prioritization ordering 
versus the prioritization disclosed by Wagner. 
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5. Claims 10, 12, 35, and 37 are rejected under 35 U.S.C. 103(a) as being 
unpatentable over Li in view of Keith, as applied above, and further in view of 
Hughes. 

The combination of Li and Keith discloses the claimed invention except for; 

• a recurring order from a trader is continuously placed in additional auctions until 
the trader cancels the recurring order 

• physically delivering the portion of the plurality of orders that are matched 

Hughes teaches that it is known to include having to cancel a repeating order (at 
least paragraph [0030]: order cancellation) and physically delivering filled orders (at 
least paragraph [0030]: delivery of order) in a similar environment. It would have been 
obvious to one of ordinary skill in the art at the time the invention was made to have 
modified the method and apparatus as taught by Li and Keith, with the canceling of a 
recurring order and physically delivering a filled order, as taught by Hughes, since such 
a modification would have provided increased management and execution efficiency in 
the trading marketplace (at least paragraph [0030] of Hughes). 
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6. Claims 63, 66, 67, 74, 75, 85, 87, 77, 80, and 81 are rejected under 35 
U.S.C. 103(a) as being unpatentable over Li in view of Keith as applied above, and 
further in view of Friedland et al. (US 20020174060 A1, hereinafter Friedland). 

Li and Keith disclose the claimed invention except for: 

• the price received and the nnatch price of at least one matched order of the 
portion of the matched orders comprises at least one of: an increment to the to 
be determined VWAP price, and a decrement to the to be determined VWAP 
price. 

• the auction is one of a plurality of auctions of the item; in which each of the 
plurality of auctions comprises an auction period during which orders may be 
entered; the method further comprising: causing the plurality of auctions to be 
presented to at least one trader; and receiving from the at least one trader a 
selection of the auction from the plurality of auctions. 

• the auction periods of at least two of the plurality of auctions take place at least in 
part concurrently 
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Friedland teaches that it is known to include a price increment in an auction (at least 
paragraph [0076]), presenting and receiving a selection from a list of a plurality of 
auctions (at least paragraph [0071]) in which at least two of the auctions take place at 
least in part concurrently (at least paragraph [0071]: ongoing auctions) in a similar 
environment. It would have been obvious to one of ordinary skill in the art at the time 
the invention was made to have modified the method and apparatus, as taught by Li 
and Keith, with the price increment, and the listing and selecting of auctions, as taught 
by Friedland, since such a modification would have provided increased time efficiency 
of auctions to remote bidders (at least paragraph [0015] of Friedland). 
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Response to Arguments 
Applicant's arguments with respect to claim 61 are moot, as the claim has been 
canceled. However, the examiner notes that applicant's citation of the MPEP's 
discussion of product-by-process claims is irrelevant, as canceled claim 61 was not a 
product-by-process claim. 

Applicant's arguments with respect to the disclosures of the Li and Keith 
references with regard to claim 1 have been fully considered, but they are not 
persuasive. Applicant's arguments fail to comply with 37 CFR 1 .1 1 1(b) because they 
amount to a general allegation that the claims define a patentable invention without 
specifically pointing out how the language of the claims patentably distinguishes them 
from the references. Applicant merely cites various passages of the prior art references 
to summarize the references and makes blanket statements that claimed limitations are 
not present In the prior art, based on the cited passages. Applicant has not pointed out 
specifically why the claim language distinguishes the claimed invention from the prior 
art; rather, applicant has simply stated that the claim limitations are not present in the 
prior art. Applicant's arguments with respect to claims 26, 51, and subsequent 
dependent claims are not persuasive for similar reasons. The Examiner notes that 
claim 25 is not an independent claim, as it refers to, and therefore depends on, claim 1. 
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Applicant's arguments with respect to the combination of the various references 
used in the rejections have been fully considered, but they are not persuasive. 
Applicant asserts that the examiner has failed to provide sufficient evidence of record to 
support a suggestion or motivation to combine the references. As a preliminary matter, 
a motivation to combine has been cited for each of the reference combinations. 
Regardless, since the cited references are analogous art, KSR forecloses Applicant's 
argument that a specific teaching is required for a finding of obviousness. In addition, 
the combination recited in the rejections only unites elements of the prior art references, 
as detailed in the rejections above, with no change in their respective functions and 
which yield predictable results. Thus, the subject matter claimed in the rejected claims 
would have been obvious under KSR KSR, 127 S.Ct at 1741, 82 USPQ2d at 1396. 
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Conclusion 



Any inquiry concerning this communication or earlier communications from the 
examiner should be directed to l\/lichael Misiaszek whose telephone number is (571) 
272-6961 . The examiner can nomially be reached on 8:00 AM - 4:30 PM, Monday 
through Friday. 

If attempts to reach the examiner by telephone are unsuccessful, the examiner's 
supervisor, Jeffrey A. Smith can be reached on (571) 272-6763. The fax phone number 
for the organization where this application or proceeding is assigned is 571-273-8300. 

Infomnation regarding the status of an application may be obtained from the 
Patent Application Information Retrieval (PAIR) system. Status information for 
published applications may be obtained from either Private PAIR or Public PAIR. 
Status infomnation for unpublished applications is available through Private PAIR only. 
For more infomiation about the PAIR system, see http://pair-direct.uspto.gov. Should 
you have questions on access to the Private PAIR system, contact the Electronic 
Business Center (EBC) at 866-217-9197 (toll-free). If you would like assistance from a 
USPTO Customer Service Representative or access to the automated information 
system, call 800-786-9199 (IN USA OR CANADA) or 571-272-1000. 



Michael A. Misiaszek 
Patent Examiner 
8/17/2007 




